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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
NORMAN K. CLUFF and 
JESSICA H. CLUFF, 
Plaintiffs and 
Appel lants , 
v. 
ELMER CULMER and 
ESSIE CULMER, 
Defendants and 
Respondents . 
CASE NO, 1*5? 5 
BRIEF OF DEFENDANTS -RESPONDENTS 
STATEMENT OF THE CASE 
The Plaintiffs and Appel lants , Cluffs, a sk to r e v e r s e the T r i a l 
Cour t ' s taxation of costs a s s e s s e d at $85. 70 and award cos ts of $4, 359. 65 
or , in the a l t e rna t ive , to r emand the case to Dis t r ic t Court for recons id-
e ra t ion of Cluff !s Memorandum of Costs and D i sbu r semen t s . 
DISPOSITION IN LOWER COURT 
The J u r y in a specia l verd ic t found the Defendants and Respond-
en t s , C u l m e r s , l iable to Cluffs for $600. 00 in damages to pay for the 
cost of placing the subject p roper ty in the condition it was in when 
purchased by Cluffs on March 14, 1973. Cu lmers occupied the p roper ty 
as tenants from March 14, 1973 to mid-1974. Costs were taxed by the 
Court against Cu lmer s in the amount of $85. 70. 
COUNTERSTATEMENT OF FACTS 
Cluffs made two c la ims which were re jec ted at t r i a l , one for 
r e m o v a l of fish and another for was t e . Mention of these c la ims in 
Cluffs1 S ta tement of F a c t s s e e m s inappropr ia te . The ju ry found 
$600.00 damage to the subject p r e m i s e s during the ren ta l t ime , and 
awarded judgment agains t C u l m e r s , not, however , because of b r e a c h 
of the Uniform Real Es ta te Contract between the pa r t i e s (R 133). This 
con t rac t imposes no duty upon Culmers to ca re for the p rope r ty 
occupied by them after the sale and p r io r to s u r r e n d e r of pos se s s ion 
of the p rope r ty to Cluffs. 
Othe rwise , Cu lmers ag ree with the Statement of F a c t s made 
by Cluffs. 
ARGUMENT 
POINT I 
THE COURT RULING OF FEBRUARY 4, 1976, TAXING COSTS 
SHOULD NOT BE VACATED 
If C u l m e r s as the pa r t i e s agains t whom cos ts we re c la imed 
w e r e d issa t i s f ied with the cos ts c la imed by Cluffs, they should have 
filed a motion to have the costs taxed by the Court . URCP 54 (d) (2). 
This Cu lmer s did (R 47 ,48) . 
-2~ 
The Tr ia l Court thus had d u f f s 1 i t emiza t ; on of costs before it 
and the reques t of Culmer that the Court itself fix or tax the cos t s , and 
not accept what was claimed by Cluffs. The spi r i t of the Dis t r ic t Court 
Rules , Rule 2. 8, has been complieu with* Cluff c la imed costs in his 
memorandum, and the respons ive pleading as requ i red by the Rules is 
Cu lmers f motion to have the Court tax the c o s t s . Both sides were thus 
h e a r d by the Court . One confusing aspec t h e r e is that the grea t bulk of 
Cluffs1 c la imed " c o s t s " ($4127.25 out of $4359. 6*} claimed) a r e for 
a t torney fees , t r ave l t ime , copy cos t s , t r ave l expenses and law c le rks 1 
t ime (R 51, 52, 53, 54). More will be said about this l a t e r . 
In s u m m a r y , Cu lmers a s s e r t that 
(1) The s p i r i t of Ru le 2 . 8 h a s b e e n c o m p l i e d w i t h - - a l l p a r t i e s w e r e 
h e a r d . 
(2) The rea l dispute is over the award of a t torney fees and 
re l a t ed c h a r g e s , which in any event a r e not costs and should not be 
awarded, as will be shown l a t e r . 
POINT II 
THE TRIAL COURT CORRECTLY REFUSED TO 
AWARD ATTORNEY FEES AS COSTS 
Under both state and federal p rac t i ce , a t torney fees a r e not 
taxable as costs against the losing pa r ty . 6 Moore ' s F e d e r a l P r ac t i c e 
54. 77 £2] p. 1348. Cu lmers concur in Cluffs' s ta tement at page 6 of 
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Appellants 1 Brief that n Attorney fees a r e not r ecoverab le by 
successful l i t igants e i ther in law or equity except where they a r e 
exp re s s ly provided for by cont rac t . " Moore ' s F e d e r a l P r a c t i c e adds 
f!
. . + nor a r e they [a t torney fees'] d i rec t ly r ecove rab le by a c la imant 
as pa r t of his damages . . . n Id. at 1348. Utah follows this ru l e . 
C. G. Horman Company v. Virgi l J . Floyd et ux. , 28 Utah 2d 112, 
499 P 2d 124; Holland v. Brown, 15 Utah 2d 422, 394 P 2d 77; Hawkins 
v. P e r r y , 123 Utah 16, 253 P 2d 372. 
POINT III 
ATTORNEY FEES AND RELATED CHARGES SHOULD NOT BE 
AWARDED, BECAUSE THE $600. 00 AWARDED CLUFFS WAS NOT 
FOR A BREACH OF CONTRACT, VIOLATION OF UTAH STATUTES, 
RECOVERY OF THE PREMISES OR PURSUING ANY REMEDY 
UNDER THE WRITTEN CONTRACT BETWEEN THE PARTIES. 
Although the Uniform Real Es ta te Contract between the pa r t i e s 
r e q u i r e s the buyers to ca re for the p rope r ty in a s ta ted way (R 3 33, 
p a r a g r a p h 15), there is no cont rac t r equ i r emen t spell ing out c a r e to the 
p rope r ty during the t ime the se l l e r held posses s ion after sa le and before 
s u r r e n d e r of posses s ion to the b u y e r s . Thus , any r e c o v e r y had by 
buye r s from s e l l e r s came f rom b reach of a duty not imposed by the 
con t rac t . The r e c o v e r y by Cluffs was not; in consequence of con t rac t 
default by C u l m e r s ; t h e r e f o r e , the provis ion in the cont rac t call ing for 
payment of a t torney fees by a defaulting pa r ty is not appl icable . Hawkii 
v. P e r r y , sup ra . 
Nor was the r ecove ry agains t Culmers based upon violation of 
s ta tu te . Cluffs1 complaint al leged that Cu lmers commit ted was te , but 
the Tr ia l Court did not consider the damages as was te , but only as 
o rd ina ry damages (R 50). There is no finding by the Court or de t e r -
minat ion by the J u r y that Cu lmer s violated the Utah Statute prohibit ing 
waste by a tenant . 
In s u m m a r y , a t torney fees should not be allowed, because the 
$600. 00 r ecove ry is grounded nei ther in Cu lmers 1 b r each of the cont rac t 
nor violation of any s ta tute , nor in any other conduct for which a t torney 
fees a r e allowable by cont rac t . 
POINT IV 
NO EVIDENCE TO SUPPORT AN AWARD OF ATTORNEY FEES 
AND RELATED EXPENSES WAS PRESENTED TO THE COURT. 
Cluffs c la im a t torney fees upon i temizat ion in a verif ied cost 
b i l l . At torney fees a r e not cos t s , and a 1973 Utah case holds that an 
award ol a t torney fees mus t be based upon sworn tes t imony. Aiken 
et ux. v. Bur rows et ux. , 30 Utah 2d 116, 514 P 2d 533; see a lso 
But ler v. But ler , 23 Utah 2d 259, 461 P 2d 727. 
Another e a r l i e r Utah case holds that an award of a t torney fees 
may be based upon stipulation that a judge may award an a t to rney fee 
based upon his specia l knowledge as to the value of legal s e r v i c e s . 
However, this is not the case h e r e . The re was no such st ipulat ion. 
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F . M. A. Financia l Corporat ion v. Build, Inc. , 17 Utah 2d 80, 404 P 
2d 670. 
These cases i l lus t ra te the genera l proposi t ion that a judgment 
m u s t be based upon findings of iact , which in turn mus t be based 
upon the evidence. Beneficial Life Insurance Co. v. Mason et a l . , 
108 Utah 437, 160 P 2d 734; Crouch v. P ix le r , 83 Ar i z . 310, 320 P 2d 
943; Mason v. Mason, 108 Utah 428, 160 P 2d 7^0. 
The re is one m o r e ma t t e r about which something snould be sa id . 
The amount of a t to rney fees and re la ted expenses he r e c la imed is very 
l a rge when compared to the r ecove ry : a t torney fees , t r ave l expense , 
law c l e r k s ' t ime , e t c . , $4127.25; but only $600.00 r ecove red . This 
is nea r ly seven t imes m o r e in fees than was r ecove red . There a r e 
c a s e s which hold that even fees which a r e allowable by con t rac t , if 
unconscionable so as to become a penalty, may be reduced to l e s s than 
provided by contract". Wolfe v. Morgan, 11 Wash, / p p , 738, 524 P 2d 
927 (1974). 
H e r e , s ince t he r e is no sworn tes t imony, Culmer has had no 
opportunity to t e s t the credibi l i ty of the a t torney fee c la im by c r o s s -
examinat ion. 
CONCLUSION 
The T r i a l Court1 s taxation of cos ts on F e b r u a r y 4 , 1976 should 
be aff irmed because : 
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(1) All pa r t i e s were adequately heard on the mer i t s as to what 
costs should be awarded. 
(2) Attorney fees, t ravel expense, law clerk t ime, etc . could 
not be awarded, in any case , because the $600. 00 recovery was grounded 
nei ther in b reach of contract nor in violation of s tatute , nor in other 
bases wherein at torney fees a r e allowed. 
(3) In any event, at torney fees, tre \ 1 expense, law c lerks 1 t ime , 
e tc . , can not be awarded, because no sworn test imony was given to 
support such an award. 
(4) The claimed at torney fees a re so large when compared to 
the recovery that a penalty resu l t s which should not be imposed upon 
Cu lmers . 
(5) Remand is inappropriate he re , since award of a t torney fees 
and associa ted fees should not be made in any case . 
Respectfully submitted, 
zX\<^c '^rv\ .v \Cl*-[/L 
RICHARD M. TAYLOR 
Attorney for Respondents 
275 North Main Street 
Spanish Fork , Utah 84660 
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